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Abstract: In the nineteenth century, when science had nothing to offer and illegitimacy was a 

social stigma as well as a depriver of rights, the presumption of legitimacy was a necessary 

tool, the use of which required no justification. In spite of that, as science has blossom 

tremendously and DNA paternity test has hastened on and as more and more children are born 

out of marriage it seems that the paternity of any child is to be established by science and not 

by legal presumption or inference. The problem of largely irrebuttable presumption of 

legitimacy in the Evidence Act (which operates also as a largely irrebuttable presumption of 

paternity of the motherôs husband) requires urgently to be improved. The most important 

change to the presumption must be to ñitsô largely irrebuttable characterò since it is this that 

prohibits the court from hearing all relevant evidence that might suggest that, despite the 

mother being a married woman, it is not her husband who is the father of her child. It should 

be changed to a rebuttable presumption. Using content analysis methodology of research, this 

paper intended to highlight the weakness of section 112 of Evidence Act, and with the 

advancement of technology at a lightning fast pace, perhaps this provision should be amended 

and allowed the admissibility of DNA test in rebutting presumption of legitimacy in the realm 

of family law. 
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Introduction  

 

Parents, Child and the Proof of Biological Parentage 

 

Conventionally, parenthood is a straightforward biological fact. Through the sexual intercourse 

of parents, a child is conceived and born after gestation in the motherôs womb. The identity of 

the mother is, as such, never in doubt. Indeed, the proof of parentage is a proof of paternity 

(Leong, 2006). Having said that, determining paternity is a necessary matter, but far more 

tricky. The fatherôs role in conception is exhausted in his fertilisation of the motherôs mature 

egg and he, plays no further role until the child is born. No records would have been kept at 
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this early stage of conception. As such, it has always a bigger challenge to put together succinct 

and persuading evidence to prove who the childôs biological father is (Leong, 2006). The 

relationship between parent and child is often created naturally without legal process. The only 

instance when such relationship is created via legal process is the relatively rare occurrence of 

adoption (Adoption Act 1952) of the child, where óthe proof of adoptive parentage is simply 

by the adoption order of court because adoption of a child is only legally possible through court 

proceedingsô (Leong, 2013, p 254). In contrast, the relation between spouses is created only 

upon complying with statutory prescriptions of formation of marriage, viz The Law Reform 

(Marriage and Divorce) Act 1976 (Act 164). Hence for the vast majority of parents and their 

children, the law merely recognises the relationship that was naturally, i.e. biologically created 

(Leong, 2013, p 231). Although it is often not required to resort to the law which offers several 

ways to prove the parentage of a person with respect to a particular child, yet it serves 

potentially importance for parentage to be successfully proven, particularly when it is sought 

to establish the relationship or to enforce an obligation that the parent owes to the child (Leong, 

2013, p 254). 

 

Under the common law basic substantive rule, for a childôs relationship with her parents 

to be legitimate, the child must first be able to prove three facts: 

 

(i) who her mother is, 

 

The first fact is easy to prove. Given that most birth taken place are medically 

assisted and under medical supervision, especially so in countries like Malaysia 

where, since the early days, the process of child birth is invariably medically 

assisted. It is often well equipped with proper medical records of the birth which, 

as such render quite illogical for anyone other than the birth mother to claim 

maternity or, conversely to dispute her maternity. It may only be in countries where 

the public has little faith in the integrity of hospital procedures, of which Malaysia 

is not one, that the mother may believe that some other womanôs baby could have 

mistakenly been given to her and thus seek a maternity test (Leong, 2006). 

 

(ii)  who her father is, and 

 

(iii)  her mother and her father were parties to a valid marriage at her conception or 

latest, her birth. 

The third fact is made easy by routine registration of every solemnisation of 

marriage in Malaysia.  

 

Based on all the above three facts, it is proving the second fact that was practically 

impossible until the technological advances and the progressive development of the DNA test 

of parentage (Leong, 2013). The DNA of each person is unique, however parents and their 

child possess very close similarities in the chemical signals of the DNA molecule. A DNA test 

matches for these similarities. By careful comparison, a DNA test properly executed reveals 

positively whether the child inherited her DNA from the person tested. DNA can specifically 

pinpoint the chances of an individual being parent of the child. It can therefore prove if  the 

person is the father or mother of the child, on probabilities well in excess of the civil  standard 

of óbalance of probabilitiesô. Indeed parentage can be proven to probabilities that, practically, 

approach certainty (Leong, 2013). Evidence of parentage that is of the highest probative value 

is the result of testing the DNAs of the child with the alleged father or mother. It is precisely 
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because the test result suggests probabilities of astronomical proportions, either positively or 

negatively, that such result can be devastating to the party against whom it is used. It follows, 

therefore, that the court must first be absolutely sure that the test result was obtained using the 

best industry standard so that it is an accurate result. Precisely because of the immense potential 

for prejudice from a DNA test result used against an opponent, the court must approach the use 

of such evidence with all appropriate caution (Nadasan Chandra Secharan v Public Prosecutor 

[1997] 1 SLR(R) 118). This reminder will  ensure a better approach to a scientific evidence. A 

court need not be overwhelmed by the prospect of scientific evidence as proof of any fact in 

issue. It should first be convinced that the scientific evidence was obtained according to the 

industryôs best practices before it hears the evidence.  

 

Even where the existence of a biological father-child relationship is one of the issues 

raised in a legal dispute, there may be no need to ñproveò paternity. There may be only one 

man who is alleged to be the father and he could readily admit to this relationship. An admission 

of fact that is not challenged by any other person is sound proof thereof. In other cases the 

matter of who the childôs father is needs to be proved like any other fact that is in issue between 

parties. Where this is so the court must first pick from among the ófactsô that the disputing 

parties try to convince the court of which to ófindsô as the facts of the case and thereby to come 

to its decision on these facts. Where there is a dispute over the facts, one piece of evidence that 

might tip the scale is evidence of family members of their beliefs as to the existence or lack of 

the relationship (Leong, 2006). Section 50(1) of Evidence Act provides: 

 

When the court has to form an opinion as to the relationship of one person to another, the 

opinion expressed by conduct as to the existence of such relationship of any person who as a 

member of the family or otherwise has special means of knowledge on the subject, is a 

relevant fact. 

 

What if  a party seeks to introduce the result of a DNA paternity test? This raises two sets 

of legal issues: 

 

(i) One, do the rules of evidence allows the courts in Malaysia to admit as evidence the 

results of a paternity test?  

 

(ii)  Two, what is the effect of the evidential presumption of paternity?  

 

Besides, one of the most tricky issue lies on: what is the proper relationship between the 

DNA test result and the presumption of paternity in section 112 of Evidence Act in the realm 

of family law. In fact tedious consideration must be pointed on as to when should a court allow 

the admission of the DNA test result where a child is born to a married woman (Leong, 2013, 

pp 258-262). 

 

Importance of DNA Tests 

 

The welfare of the child is paramount when it comes to family law. Despite so, the comments 

of the House of Lordsô in S. v S. ; W. v. Official Solicitor case [1972] AC 24 on the issue had 

made it a rather debatable matter. The House of Lords opined that the reason that the English 

courts have the discretion to order or compel a person to undergo a blood test and/or paternity 

test is not simply a matter of the childôs upbringing, so that the childôs welfare is not necessarily 

the paramount consideration; but that justice would usually require that the truth be told and 
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this would, in general, be a contributing factor for the betterment of the child. Though in special 

cases, the courts would deny DNA tests that may detriment the childôs welfare (see Re F. (A 

minor : Paternity Test) [1993] 1 FLR 598), it is usually the opposite. Whether courts agree that 

the childôs welfare is paramount or not, both opinions weigh to side that DNA testing in 

determining paternity is one of great importance to the family law and families in general (see 

T. v. T., The Times, July 31, 1992). 

 

In general, the importance of a paternity test is for the dispute of child support (Hoggett, 

1993). In English courts, where the question of a childôs parentage arises for the purpose of 

calculating child support maintenance, section 27(1) of the Child Support Act 1991 enables the 

Secretary of State for Social Security or a person with care to apply to the court (The Family 

Court Practice, 2004). Scientific tests may be made on application by either party to the court, 

but may also be done ordered by the court of its own motion (Family Law Reform Act 1968, 

section 20). In Malaysia and Singapore, however, the court cannot compel a man to take or 

undergo a DNA test. Here, the presumption that a child is a manôs is rebutted by evidence 

which ñshows more probable than not.ò Usually, the courts would choose the most-likely father 

(Re Overbury [1955] Ch. 122). Such evidence is of two types; one seeks to show that the 

husband and wife did not or could not have intercourse at the relevant time; the other seeks to 

show that even if  they may have had intercourse, the child was not a product of it (Hoggett, 

1993). 

 

Section 112 of Evidence Act and itsô Weakness 

 

Section 45(1) of the Evidence Act allows the results of scientific tests to be admissible as 

evidence where the court has to form an opinion upon a point of science and the results 

constitute the opinions upon that point of persons specially skilled in such science. The result 

of the paternity test must be órelevantô to the issue being considered by the court so as to become 

admissible evidence. It is beyond doubt that the result of paternity is relevant to the disposal of 

the issue of paternity and hence it is an admissible evidence. There are two kinds of paternity 

tests: blood test and DNA test. The Evidence Act provides evidential aid to a person who needs 

to prove who her father is. Section 112 of the Evidence Act (in pari materia to section 114 of 

Singaporeôs Evidence Act) provides:  

 

Birth  during Marriage Conclusive Proof of Legitimacy 

 

The fact that any person was born during the continuance of a valid marriage between his 

mother and any man, or within 280 days after its dissolution, the mother remaining 

unmarried, shall be conclusive proof that he is the legitimate son of that man, unless it can be 

shown that the parties to the marriage had no access to each other at any time when he could 

have been begotten. (see similarly Halsburyôs Laws of Singapore, Volume 11, Family Law, 

2001, LexisNexis at para [130.553]) 

 

Based on the above proviso, it can be concluded that on proof of either of two primary facts 

(Leong, 2013), the child shall be conclusively proven to be the legitimate son of the man who 

is or was married to the mother unless this conclusive presumption is rebutted on evidence that 

the mother and her husband or former husband had no access to each other at the possible times 

of conception of the child. Hence two separable parts of section 112 are: 

 

(i) the presumption itself, and 
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(ii)  the way to rebut the presumption. 

 

Despite section 112 employing the term ólegitimate sonô and the provision being subtitled 

óbirth during marriage conclusive proof of legitimacyô, it has long been observed that this 

provision is really, only, a presumption of paternity (Kenneth, 1976). On its own, section 112, 

as a rule of evidence, does not suffice to confer legitimacy on the relationship between the child 

and the parents. The presumption must be coupled with proof of who is the mother as well as 

the father and mother being validly married at her birth, under the ócommon law basic 

substantive ruleô, to reach the conclusion that the relationship between the child and her parents 

is a legitimate relationship. Legitimacy is a legal construct from these facts and not reached, 

simply, on the presumption of one fact by section 112. Hence when a married woman gives 

birth, her husband is presumed to be the father of her child. The presumption can only be 

rebutted with one kind of evidence: they have óno accessô to each other at the possible time of 

conception of the child. 

 

Under the Evidence Act, section 112 does not require a court to find legitimacy but 

permits the court to presume legitimacy instead. Thus, when one presumes that X is a legitimate 

child of Y, one is not bound to first find that paternity as a primary requirement is satisfied; 

this primary requirement of legitimacy is effectively presumed to be fulfilled until proven 

otherwise. And precisely because section 112 permits such a presumption to arise only after 

facts that would otherwise constitute the secondary requirement of legitimacy are successfully 

proven to exist, what is essentially left for dispute under every triggered statutory presumption 

is for all practical purposes really the question of factual kinship (paternity) the rebuttal of 

which can only be made by evidence of ñno accessò at the relevant time. The explanation above 

summarises the foregoing. óNo accessô is not a technical term. This term is not a term of art 

and there is no definitive judicial discussion of it. Leong (1997) suggested that the best reading 

of óno accessô only admits two types of evidence, viz  

 

(i) the mother and her husband were physically separated during the possible times of 

conception of the child, and  

 

(ii)  although physically together the husband, being impotent during the possible times 

of conception of the child, had no sexual access to the mother that could have led to 

the childôs conception.  

 

These, it is suggested, are equivalent to separation in relation to the likelihood of the 

motherôs husband being the father of her child. Apart from evidence that proves the lack of 

physical access or at the broadest understanding of the term, the lack of sexual access, it is hard 

to argue that any other evidence can be incorporated into óno accessô. That these other evidence 

could possibly reflect on the accuracy of presuming that her husband is the childôs father is 

irrelevant as óno accessô is the threshold they need to pass. In other words, it is not expected 

that evidence other than total separation or the motherôs husbandôs impotence, during the 

possible times of conception of the child, is included even by the most liberal reading of óno 

accessô. Even evidence clearly relevant to the issue of whether the husband is the father, 

example the result of a scientific test which positively establishes that he is extremely unlikely 

to be the father, may not be heard by the court as it can only consider evidence of óno accessô. 

It means, the evidential rule requires that, once the mother and her husband did not have sexual 




