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Abstract In the nineteentlcentury,whensciencehad nothingto offer andillegitimacywasa
social stigmaas well as a depriverof rights, the presumptiorof legitimacywasa necessary
tool, the use of which required no justification. In spite of that, as sciencehas blossom
tremendousland DNA paternitytesthashasteneanandasmoreandmorechildrenare born
out of marriageit seemghat the paternityof anychild is to be establishedy scienceand not
by legal presumptionor inference. The problem of largely irrebuttable presumptionof
legitimacyin the EvidenceAct (which operatesalso as a largely irrebuttable presumptiorof
paternity of the mothes husband)requiresurgently to be improved.The mostimportant
changeto the presumptiommustbeto fiitsdlargely irrebuttablecharacten sinceit is this that
prohibits the court from hearing all relevantevidencethat might suggestthat, despitethe
motherbeinga marriedwomaniit is not her husbandwhois the fatherof her child. It should
bechangedo a rebuttablepresumptionUsing contentanalysismethodologyf research, this
paper intendedto highlight the weaknessof section112 of EvidenceAct, and with the
advancementf technologyat a lightning fastpace,perhapshis provisionshouldbeamended
and allowedthe admissibilityof DNA testin rebuttingpresumptiorof legitimacyin therealm
of family law.
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Introduction
Parents,Child and the Proof of Biological Parentage

Conventionallyparenthoods astraightforwardiologicalfact. Throughthesexuaintercourse
of parentsa child is conceivedandborn aftergestatiorin the motheiis womb. Theidentity of
the motheris, assuch,neverin doubt.Indeed,the proof of parentagas a proof of paternity
(Leong, 2006). Having said that, determiningpaternityis a necessarynatter,but far more
tricky. The fatheits role in conceptions exhaustedn his fertilisation of the mothefs mature
eggandhe, playsno furtherrole until the child is born. No recordswould havebeenkept at
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this earlystageof conceptionAs such,it hasalwaysabiggerchallengdo puttogetheisuccinct
and persuadingevidenceto prove who the childé biological fatheris (Leong, 2006). The
relationshipbetweerparentandchild is oftencreatechatually withoutlegalprocessTheonly

instancevhensuchrelationships createdvia legalprocesss therelativelyrareoccurrencef

adoption(Adoption Act 1952) of the child, whered&he proof of adoptiveparentageas simply
by theadoptionorderof cout becausadoptionof achild is only legally possiblehroughcourt
proceedingd(Leong,2013,p 254). In contrastthe relationbetweenspousess createdonly

uponcomplyingwith statutoryprescriptionsof formationof marriage,viz The Law Reform
(MarriageandDivorce) Act 1976 (Act 164). Hencefor the vastmajority of parentsandtheir

children,thelaw merelyrecognisesherelationshipthatwasnaturally,i.e. biologically created
(Leong,2013,p 231).Althoughit is oftennot requiredto resortto thelaw which offersseveral
ways to prove the parentageof a personwith respectto a particular child, yet it serves
potentiallyimportancefor parentageo be successfullyproven,particularlywhenit is sought
to establisitherelationshipor to enfore anobligationthatthe parentowesto thechild (Leong,
2013,p 254).

Underthe commonlaw basicsubstantiveule, for a childés relationshipwith herparents
to belegitimate,the child mustfirst beableto provethreefacts:

(i) whohermotheris,

The first fact is easyto prove. Given that mostbirth takenplace are medically
assistedand undermedicalsupervision,especiallyso in countrieslike Malaysia
where, since the early days, the processof child birth is invariably medically
assistedlt is oftenwell equippedwith propermedicalrecordsof the birth which,
as suchrenderquite illogical for anyoneother than the birth motherto claim
maternityor, converselyto disputehermaternity.lt mayonly bein countriesvhere
thepublic haslittle faith in theintegrity of hospitalprocedurespf which Malaysia
is notone,thatthe mothermaybelievethatsomeotherwomarts babycould have
mistakenlybeengivento herandthusseeka maternitytest(Leong,2006).

(i) whoherfatheris, and

(i) her motherand her father were partiesto a valid marriage at her conceptionor
latest,her birth.
The third fact is made easyby routine registrationof every solemnisationof
marriagein Malaysia.

Basedon all the abovethreefacts, it is proving the secondfact that was practically
impossibleuntil thetechnologicabdvancesndthe progressivalevelopmenof the DNA test
of parentaggLeong,2013). The DNA of eachpersonis unique,howeverparentsand their
child possessery closesimilaritiesin the chemicalsignalsof the DNA molecule A DNA test
matchedor thesesimilarities. By carefulcomparisona DNA testproperlyexecutedeveals
positivelywhetherthe child inheritedher DNA from the persontested DNA canspecifically
pinpoint the chanceof anindividual beingparentof the child. It canthereforeproveif the
personis thefatheror motherof the child, on probabilitieswell in excessf thecivil standard
of dalanceof probabilitie® Indeedparentageanbe provento probabilitiesthat, practicaly,
approacttertainty(Leong,2013).Evidenceof parentagehatis of the highestprobativevalue
is the resultof testingthe DNAs of the child with the allegedfatheror mother.It is precisely
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becauséhe testresultsuggestprobabilitiesof astronomial proportions,eitherpositively or
negativelythatsuchresultcanbe devastatindo the partyagainstwhomit is used.lt follows,
therefore thatthe courtmustfirst be absolutelysurethatthetestresultwasobtainedusingthe
bestindustrystandad sothatit is anaccurateesult.Preciselybecaus®ef theimmensepotential
for prejudicefrom a DNA testresultusedagainsanopponentthe courtmustapproacttheuse
of suchevidencewith all appropriatecaution(NadasarChandraSechararv Public Prosecutor
[1997]1 SLR(R)118).Thisreminderwill ensurea betterapproacho a scientificevidenceA
courtneednot be overwhelmedoy the prospectof scientific evidenceas proof of anyfactin
issue.lt shouldfirst be convincedthat the scientific evdencewas obtainedaccordingto the
industryds bestpracticedeforeit hearsthe evidence.

Evenwherethe existenceof a biological fatherchild relationshipis one of the issues
raisedin a legal dispute,theremay be no needto fiproved paternity. Theremay be only one
manwhois allegedo bethefatherandhecouldreadilyadmitto thisrelationshipAn admission
of fact thatis not challengedby any other personis soundproof thereof.In othercaseshe
matterof whothechildds fatheris needgo beprovedlike anyotherfactthatis in issuebetween
parties.Wherethis is so the court mustfirst pick from amongthe dact that the disputing
partiestry to convincethe courtof whichto dindsdasthefactsof the caseandtherebyto come
to its decisiononthesefacts.Wherethereis adisputeoverthefacts,onepieceof evidencehat
mighttip thescaleis evidenceof family membersof their beliefsasto the existenceor lack of
therelationship(Leong,2006).Section50(1) of EvidenceAct provides:

Whenthe court hasto form an opinionasto therelationshipof onepersonto another,the
opinionexpressedtby conductasto the existencef suchrelationshipof anypersonwhoasa
membeiof the family or otherwisehasspecialmeansof knowledje on the subject,s a
relevantfact.

Whatif apartyseekdo introducetheresultof a DNA paternitytest?This raiseswo sets
of legalissues:

() One,dotherulesof evidenceallowsthe courtsin Malaysiato admitasevidencethe
resultsof a paterniy test?

(i) Two, whatis theeffectof the evidentialpresumptiorof paternity?

Besidespneof themosttricky issuelies on: whatis the properrelationshipbetweerthe
DNA testresultandthe presumptiorof paternityin section112 of EvidenceAct in therealm
of family law. In facttediousconsideratioomustbe pointedon asto whenshoulda courtallow
theadmissionof the DNA testresultwherea child is bornto a marriedwoman(Leong,2013,
pp 258262).

Importanceof DNA Tests

Thewelfareof the child is paramountvhenit comesto family law. Despiteso,the comments
of theHouseof Lordsbin S.v S.; W.v. Official Solicitor case[1972] AC 24 ontheissuehad
madeit aratherdebatablematter.The Houseof Lords opinedthatthereasorthatthe English
courtshavethediscretionto orderor compela personto undergoa bloodtestand/orpaternity
testis not simplyamatterof thechildés upbringing,sothatthechildés welfareis notnecessarily
the paramountonsiderationput that justicewould usuallyrequirethat the truth be told and
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thiswould,in generalpeacontributingfactorfor thebettermenof thechild. Thoughin special
casesthe courtswould denyDNA teststhat may detrimentthe childés welfare (seeReF. (A
minor: PaternityTest)[1993] 1 FLR 598),it is usuallythe opposite Whethercourtsagreethat
the childés welfare is paramountor not, both opinionsweigh to side that DNA testingin

determiningpaternityis oneof greatimportanceo the family law andfamiliesin generalsee
T.v.T., TheTimes,July31,1992).

In generaltheimportanceof apaternitytestis for thedisputeof child supportHoggett,
1993).In Englishcourts,wherethe questionof a childé parentagerisesfor the purposeof
calculatingchild supportmaintenancesection27(1)of the Child SupportAct 1991enableghe
Secretaryof Statefor SocialSecurityor a personwith careto applyto the court(The Family
CourtPractice 2004).Scientifictestsmaybe madeon applicationby eitherpartyto the court,
but mayalsobe doneorderedby the courtof its own motion (Family Law ReformAct 1968,
section20). In Malaysiaand Singaporehowever,the court cannotcompela manto take or
undergoa DNA test. Here, the presumptionthat a child is a marts is rebuttedby evidence
whichfishowsmoreprobablethannot.o Usually,thecourtswould chooseéhemostlikely father
(Re Overbury[1955] Ch. 122). Suchevidenceis of two types;one seeksto show that the
husbandandwife did not or could not haveintercourseat therelevanttime; the otherseekgo
showthat evenif they may havehadintercoursethe child wasnot a productof it (Hoggett,
1993).

Section112of EvidenceAct and itsd Weakness

Section45(1) of the EvidenceAct allows the resultsof scientific teststo be admissibleas
evidencewherethe court hasto form an opinion upon a point of scienceand the resuls

constitutethe opinionsuponthatpoint of personsspeciallyskilled in suchscienceTheresult
of thepaternitytestmustbedelevanbto theissuebeingconsideredby thecourtsoasto become
admissibleavidencelt is beyonddoubtthattheresultof paternityis relevantto thedisposalbf

theissueof paternityandhenceit is anadmissibleevidenceTherearetwo kinds of paternity
testsbloodtestandDNA test.The EvidenceAct providesevidentialaidto a persorwhoneeds
to provewho herfathe is. Section112 of the EvidenceAct (in pari materiato section114 of

Singaporés EvidenceAct) provides:

Birth during Marriage ConclusiveProof of Legitimacy

Thefactthatanypersonwasborn during the continuanceof a valid marriagebetweerhis
motherandanyman,or within 280daysatfter its dissolution the motherremaining
unmarried,shall be conclusiveproofthat heis thelegitimatesonof that man,unlessit canbe
shownthat the partiesto the marriagehad no accesgo eachotherat anytimewhenhe could
havebeenbegotten(seesimilarly Halsburys Lawsof Singapore)Volumell, Family Law,
2001,LexisNexisat para[130.553])

Basedon the aboveproviso,it canbe concludedhat on proof of eitherof two primary facts
(Leong,2013),the child shallbe conclusivelyprovento bethelegitimatesonof the manwho
is or wasmarriedto themotherunlesshis conclusivepresumptions rebuttedon evidencehat
themotherandherhusbandrformerhusbandadno accesso eachotheratthepossibetimes
of conceptiorof thechild. Hencetwo separablgartsof sectionl12are:

(i) thepresumptiontself, and
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(i) thewayto rebutthe presumption.

Despitesectionl12employingthetermdegitimatesorbandtheprovisionbeingsubtitled
dirth during marriageconclusiveproof of legitimacyj it haslong beenobservedthat this
provisionis really, only, a presumptiorof paternity(Kenneth,1976).0Onits own, section112,
asarule of evidencedoesnotsufficeto conferlegitimacyontherelationshipbetweerthechild
andthe parentsThe presumptiormustbe coupledwith proof of who is the motheraswell as
the father and mother being validly married at her birth, under the ¢ommonlaw basic
substantiveuleq to reachtheconclusiorthattherelation$ip betweerthechild andherparents
is a legitimaterelationship.Legitimacyis a legal constructfrom thesefactsandnot reached,
simply, on the presumptiorof onefact by section112. Hencewhena marriedwomangives
birth, her husbandis presumedo be the father of her child. The presumptioncan only be
rebuttedwith onekind of evidencetheyhaveo acces8to eachotherat the possibletime of
conceptiorof the child.

Under the EvidenceAct, section112 doesnot requirea court to find legitimacgy but
permitsthecourtto presumeéegitimacyinstead Thus,whenonepresumeshatX is alegitimate
child of Y, oneis not boundto first find that paternityasa primary requiremenis satisfied;
this primary requirementof legitimacy s effectively presumedto be fulfilled until proven
otherwise And preciselybecausesection112 permitssucha presumptiorto ariseonly after
factsthatwould otherwiseconstitutethe secondaryequiremenbf legitimacyaresuccessfully
provento exist,whatis essentidy left for disputeundereverytriggeredstatutorypresumption
is for all practicalpurposegeally the questionof factual kinship (paternity)the rebuttal of
which canonly bemadeby evidenceof finoaccess attherelevantime. Theexplanatiorabove
summariseghe foregoing.dNo acces8is not a technicalterm. This termis not a term of art
andthereis no definitive judicial discussiorof it. Leong(1997)suggestethatthebestreading
of ého acces8only admitstwo typesof evidenceyiz

(i) the mother andher husbandwvere physicallyseparatediuring the possibletimes of
conceptiorof the child, and

(i) althoughphysicallytogetherthe husbandbeingimpotentduringthe possibletimes
of conceptiorof the child, hadno sexualaccesgo the motherthatcould haveledto
the childé conception.

These,it is suggestedare equivalentto separationn relationto the likelihood of the
mothes husbandbeingthe fatherof her child. Apart from evidencethat provesthe lack of
physicalacces®r atthebroadestunderstandingf theterm,thelack of sexualaccessit is hard
to arguethatanyotherevidencecanbeincorporatednto doaccesé Thattheseotherevidence
could possiblyreflect on the accuracyof presumingthat her husbands the childés fathe is
irrelevantas o acces8is the thresholdthey needto pass.In otherwords, it is not expected
that evidenceother than total separationor the mothes husband impotence,during the
possibletimesof conceptionof the child, is includedevenby the mostliberal readingof ého
acces@ Even evidenceclearly relevantto the issueof whetherthe husbandis the father,
exampletheresultof a scientifictestwhich positivelyestablisheghatheis extremelyunlikely
to bethefather,maynot be heardby the courtasit canonly considerevidenceof ho accesé
It meanstheevidentialrule requireghat,oncethemotherandherhusbandlid nothavesexual
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